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David H. appeals an order allowing visitation between his son C.H. and

C.H.'s stepfather, James W. David challenges the constitutionality of Family Code

section 31011 which gives the trial court discretion to order stepparent visitation. We

hold that the application of section 3101 in this case violated David's substantive due

* Pursuant to California Rules of Court, rules 976(b) and 976.1, this opinion is
certified for partial publication. The portions of this opinion to be deleted from
publication are identified as those portions between double brackets, e.g., [[/]].

LN statutory references are to the Family Code unless otherwise stated.



process right to the care, custody and control of his child by failing to apply a
presumption that a parent's decision regarding visitation is in the best interest of the child.
(Troxel v. Granville (2000) 530 U.S. 57 (Troxel).) [[David also challenges section 3101
on procedural due process and equal protection grounds, but these contentions lack
merit.]] We reverse and remand for further proceedings.

FACTS AND PROCEDURAL HISTORY

C.H. was born in 1992 and is the son of appellant David and respondent
Claudine W., who were never married. Shortly after C.H.'s birth, David sought and
received judicial recognition that he is C.H.'s father and has had court-ordered visitation
ever since.

In 1995, James married Claudine and became stepfather to C.H. In 2000,
James filed a petition for dissolution of his marriage to Claudine and sought an order for
visitation with C.H. James alleges that he has been actively involved in C.H.'s life since
birth and has a strong relationship with him.

James and Claudine mediated their visitation dispute in August 2000 and
reached an agreement permitting regular visitation between James and C.H. during the
subsequent six-month period. Later mediations resulted in a continuation of visitation
although the number of visits was reduced in August 2001.

On February 1, 2002, after being unable to reach further agreement with
James through mediation, Claudine filed a motion to terminate James's visitation with
C.H. in its entirety. Claudine alleged that James intended to relocate to San Jose,
California, and that it was not in C.H.'s best interest to allow "out of town" visits between
James and C.H. Shortly after Claudine filed her motion, David successfully moved to
intervene in the visitation dispute, and joined in Claudine's request to terminate James's
visitation rights.

In March 2002, the court entered a preliminary order suspending visits
between James and C.H. The court ruled that "if both natural parents feel that it is not
significant for the step-father to have visitation with [C.H.], then . . . no visitation with

[C.H.] by the stepfather shall be ordered at this time without permission from the natural



parents and without prejudice." The court appointed clinical psychologist Robert M.
Owens, Ph.D., to make an evaluation and recommendation to the court as to whether and
to what extent James's visits with C.H. should be resumed.

A custody hearing was held on June 3, 2002. David and Claudine
conceded that C.H. referred to both James and David as "Dad," but each testified that
James had a negative influence on C.H. and the family as a whole, and that further
visitation by James was not in C.H.'s best interest. James testified that he had a quasi-
parental relationship with C.H. and that continued contact would be beneficial to C.H.

The trial court admitted Dr. Owens' written report and "adopted" its facts.
Doctor Owens stated, among other things, that C.H. desired ongoing visits with James
and that James was a father figure to C.H. who had enhanced C.H.'s life. Although he
concluded that conflict among the adults and some disruptive behavior by James made
more extensive visitation inappropriate, Dr. Owens recommended one weekend visit
between James and C.H. every other month and one seven-day visit during the summer.
At the end of the hearing, the trial court made an express finding that it was in C.H.'s best
interest to have visitation with James and ordered visitation in accordance with Dr.
Owens' recommendations. The court made no finding or comment as to what, if any,
weight it accorded the decision of the parents that C.H. should not visit with James.

DISCUSSION

As Applied, Section 3101 Violates Parent's Due Process Right

Section 3101 provides that, in a marital dissolution action between a
stepparent and a "birth parent," the court may grant reasonable visitation to the stepparent

when such visitation is "determined to be in the best interest of the minor child." (Subds.

(a), (d).)2 David contends that section 3101 is unconstitutional because it permits a trial

2 Section 3101 provides in full: "(a) Notwithstanding any other provision of law,
the court may grant reasonable visitation to a stepparent, if visitation by the stepparent is
determined to %e in the best interest of the minor child. [] (b) If a protective order, as
defined in Section 6218, has been directed to a stepparent to whom visitation may be
granted pursuant to this sectlon the court shall consider whether the best interest of the
child requires that any visitation by the stepparent be denied. [§] (c) Visitation rights



court to grant visitation rights to a stepparent without deference to the due process right
of parents to make decisions concerning the care and upbringing of their children. We
conclude that section 3101 was unconstitutionally applied in this case.

The United States Supreme Court has long recognized the substantive due
process right of parents to raise their children. (7roxel, pp. 65-70 (plur. opn. of
O'Connor, J.).) Although generally not expressed in due process language, California
courts have similarly concluded that the parenting right is fundamental. (/n re B.G.
(1974) 11 Cal.3d 679, 693-694; In re Carmaleta B. (1978) 21 Cal.3d 482, 489.)

In Troxel, a mother decided to limit visitation between her two children and
their paternal grandparents shortly after the death of the father. The grandparents
petitioned for a visitation order under a Washington statute that permitted the court to

"

order visitation solely on the basis of a determination that "'visitation may serve the best
interest of the child."" (Troxel, p. 67.) Over the mother's opposition, the Washington
court granted the petition after finding that it was in the children's best interest to spend
time with their grandparents. (/d., at pp. 61-62, 72.)

The Supreme Court held that, as applied, the Washington statute infringed
upon the parent's fundamental right to make decisions concerning the care, custody, and
control of her children. The plurality opinion concluded that "there is a presumption that
fit parents act in the best interests of their children," and when a fit parent's decision is
judicially challenged, the trial court must give the parent's decision "special weight."
(Troxel, pp. 68-70.) As long as a "parent adequately cares for his or her children (i.e., is
fit), there will normally be no reason for the State to inject itself into the private realm of

the family to further question the ability of that parent to make the best decisions
concerning the rearing of that parent's children." (/d., at pp. 68-69.) The "Due Process

may not be ordered under this section that would conflict with a right of custody or
visitation of a birth parent who is not a party to the proceeding. [4] (d) As used in this
section: [§] (1) 'Birth parent' means 'birth parent' as defined in Section 8512. [q] (2)
'Stepparent’ means a person who is a Earty to the marriage that is the subject of the
proceeding, with respect to a minor child of the other party to the marriage."



Clause does not permit a State to infringe on the fundamental right of parents to make
child rearing decisions simply because a state judge believes a 'better' decision could be
made" than the decision of a fit parent. (/d, at pp. 72-73.)

Four California cases have followed Troxel in holding that section 3102,
covering visitation by grandparents and other relatives, was unconstitutionally applied by
the trial courts. (Zasueta v. Zasueta (2002) 102 Cal.App.4th 1242, 1244 [grandparents];
Punsly v. Ho (2001) 87 Cal.App.4th 1099, 1101 [same]; Kyle O. v. Donald R. (2000) 85
Cal.App.4th 848, 851 [same]; Herbst v. Swan (2002) 102 Cal.App.4th 813, 814 [sibling].)
Although more narrowly drawn than the Washington statute at issue in Troxel, section

3102 also permits a visitation order based solely on a finding that visitation is in the

child's best interest.3 In all four cases, the appellate courts focused on the trial court's
failure to apply a presumption in favor of the decision made by the parent and the
absence of evidence to overcome the presumption that a fit parent acts in the child's best
interest. (Zasueta, pp. 1254-1255; Punsly, pp. 1109-1111; Kyle O., pp. 863-864; Herbst,
p. 820.)

The rationale of Troxel and the section 3102 cases apply to a proceeding
involving stepparent visitation brought pursuant to section 3101. 7roxel is based on the
fundamental due process right of parents to control the upbringing of their children and
neither makes nor permits any distinction based on the particular status of the nonparent
in the child's family. (See Zasueta v. Zasueta, supra, 102 Cal.App.4th at p. 1252 [the
", .. injection of the state's judgment into the affairs of a fit parent, not the details of the
statute authorizing such an intrusion, fueled the Troxel opinion . . ."].) Neither section

3101 nor section 3102 expressly requires the court to presume that a parent's decision is

3 Section 3102 provides in relevant part: "(a) If either parent of an unemancipated
minor child is deceased, the children, siblings, parents, and grandparents of the deceased
parent may be granted reasonable visitation with the child during the child's minority
upon a finding that the visitation would be in the best interest of the minor child. [q] (b)
In granting visitation pursuant to this section to a person other than a grandparent of the
child, the court shall consider the amount of personal contact between the person and the
child before the application for the visitation order. . . ."



in the best interest of the child, and section 3101, like section 3202, violates a parent's
right to raise his or her children free of excessive judicial interference if applied without
such a presumption.

Requiring a presumption in favor of parental decisions also furthers the
"long-standing inclination of California courts to defer to the jointly expressed wishes of
the parents except in the most unusual and extreme cases." (In re Marriage of Gayden
(1991) 229 Cal.App.3d 1510, 1520; see also Lopez v. Martinez (2000) 85 Cal.App.4th
279, 286.) Where natural parents are unified in opposition, nonparent visitation can be
ordered only if such visitation is in the best interest of the child and denial of visitation
would be detrimental to the child. (Marriage of Gayden, pp. 1517, 1520.)

Here, as in Troxel and the section 3102 cases, section 3101 was
unconstitutionally applied because the record fails to show that the trial court applied a
presumption favoring the joint decision by David and Claudine that visiting James was
not in the best interest of their child. (Tobe v. City of Santa Ana (1995) 9 Cal.4th 1069,
1084.) Although the trial court deferred to the parents in a preliminary order temporarily
suspending James's visits with C.H., the record shows no such deference or presumption
in the June 3, 2003, hearing or in the court's final order. In the absence of anything in the
record to show that it accorded special weight to the parents' position, the trial court's
ruling may have been based on "nothing more" than a disagreement between the court
and the parents concerning C.H.'s best interests. (Troxel, p. 68.)

Further, the decisional framework employed by the trial court does not
permit us to infer that the court considered the presumption in reaching its decision. The
court relied on its express finding that continued visitation with James was in C.H.'s best
interest by balancing the interests of parent and stepparent on the apparent assumption
that all interests could be accorded equal weight. The court stated that C.H. had a "third
parent" and ordered visitation because it could not "figure out how else to split up the
time between the three households."

Although section 3101 was unconstitutionally applied in this case, we do

not conclude that section 3101 is facially unconstitutional. A statute will not be deemed



unconstitutional on its face if the statute can be interpreted to conform to applicable
constitutional requirements. (Pacific Legal Foundation v. Brown (1981) 29 Cal.3d 168,
180-181; Mounts v. Uyeda (1991) 227 Cal.App.3d 111, 122.) Consistent with the
holdings of other courts in the section 3102 cases, we hold that section 3101 conforms to
constitutional dictates if the decision to permit visitation applies the rebuttable
presumption favoring parental decisions. As the Troxel plurality states, "[b]ecause much
state-court adjudication in this context occurs on a case-by-case basis, we would be
hesitant to hold that specific nonparental visitation statutes violate the Due Process
Clause as a per se matter." (Troxel, p. 73, fn. omitted.)

Accordingly, we reverse the trial court's order, but we will remand for
reconsideration based on application of the correct constitutional standard. The evidence
relating to custody and visitation was contested and subject to more than one reasonable
interpretation. We can only speculate as to how the trial court would have ruled had it
applied the presumption favoring parental decisions. (See Zasueta v. Zasueta, supra, 102
Cal.App.4th at p. 1255; see also CUNA Mutual Life Ins. Co. v. Los Angeles County
Metropolitan Transportation Authority (2003) 108 Cal.App.4th 382, 396-397.)

On remand the trial court may rule on the evidence already submitted or
take such further evidence as it may deem helpful. Nothing in this opinion should be
construed as indicating how the trial court should ultimately rule.

[[Notice Requirements are Constitutional

David also contends that Family Code notice provisions violate his
procedural due process right to notice of the proceeding because they do not require
personal service, or any notice when the proceeding is initiated. We disagree.

A parent is entitled to notice and an opportunity to be heard in a matter
affecting the parent's fundamental interest in the care, custody, and management of his or
her children. (In re B.G., supra, 11 Cal.3d at pp. 688-689.) Due process requires notice
reasonably calculated, under all the circumstances, to apprise interested parties of the
pendency of the proceeding and to provide those parties a reasonable time and

opportunity to participate. (Mullane v. Central Hanover Bank & Trust Co. (1950) 339



U.S. 306, 314.) Due process, however, does not require personal service. Notice by mail
or other means reasonably calculated to provide actual notice is sufficient. (Tulsa
Professional Collection Services, Inc. v. Pope (1988) 485 U.S. 478, 490-491; Baughman
v. Medical Board (1995) 40 Cal.App.4th 398, 402; cf. In re Marriage of Torres (1998) 62
Cal.App.4th 1367, 1379.)

Here, applicable Family Code notice provisions satisfy due process
requirements. Section 3171 expressly requires mediation of a petition or motion for
stepparent visitation, and section 3175 expressly requires mediation to "be set before or
concurrent with the setting of the matter for hearing." Section 3176 requires notice by

certified mail, return receipt requested, of "any hearing" in the mediation to "each parent

of the child, and to each parent's counsel of record."4 Accordingly, notice is required
prior to mediation of the matter which necessarily occurs no later than the setting of the
first court hearing.

There is no merit or support for David's argument that due process requires
notice any earlier. The proceeding involving stepparent visitation commences with the
filing of a petition for dissolution of marriage between one of the parents and the
stepparent. A request for stepparent visitation is made either concurrently with that filing
or by a motion in the action. Due process does not entitle David to notice of
commencement of the proceeding, only sufficient notice to give David an opportunity to

participate in the portion of the proceeding affecting David's parental rights.

4 Section 3176 provides in pertinent part: "(a) Notice of mediation and of any
hearing to be held pursuant to this chapter shall be given to the following persons: [q]
(1) Where mediation is required to settle a contested issue of custody or visitation, to
each party and to each party's counsel of record. [§] (2) Where a stepparent or
grandparent seeks visitation rights, to the stepparent or grandparent seeking visitation
rights, to each parent of the child, and to each parent's counsel of record. [4]] (b) Notice
shall be given by certified mail, return receipt requested, postage prepaid, to the last
known address."



Further, David does not claim that he lacked actual notice of any relevant
event. The record shows that the motion by James for visitation was served on David's
attorney, and that David fully participated in all court hearings concerning visitation.

No Equal Protection Violation

David contends that the nonparent visitation statutes violate his right to
equal protection of the law. (U.S. Const., 14th Amend.; Cal. Const., art. I, § 7.) He
claims the statutes improperly discriminate between stepparents and grandparents by

requiring grandparents, but not stepparents, to rebut a statutory presumption in favor of

parental decisions. (See §§ 3103, subd. (d), 3104, subd. (e).)5

David confuses his substantive due process right as a parent with his equal
protection right to be treated the same as similarly-situated persons. (Cleburne v.
Cleburne Living Center (1985) 473 U.S. 432, 439.) As a parent, David has a due process
right to the same presumption in visitation disputes with both grandparents and
stepparents. But, to prevail on an equal protection claim, David must establish that a
statutory classification discriminates between parents and members of a similarly-situated
group. (See Fenn v. Sherriff (2003) 109 Cal.App.4th 1466, 1487.) David asserts that
grandparents and stepparents are similarly-situated groups, but not that either of those
groups is similarly-situated to parents. Although a grandparent might have an equal
protection claim because grandparents are treated differently than stepparents, David
does not and cannot contend that the statutory scheme treats him differently from other

parents.]]

S Sections 3102, 3103, and 3104 provide for grandparent visitation under different
circumstances. Section 3102 allows visitation by grandparents (and certain other
relatives) when one of the child's parents is deceased. Section 3103 allows visitation in a
dissolution proceeding where custody of the children is already at issue. Section 3104
allows visitation under other limited circumstances. Section 3103, subdivision (d)
provides that "[t]here is a rebuttable presumption affecting the burden of proof that the
visitation of a grandparent is not in ﬂge best interest of a minor child if the child's parents
agree that the grandparent should not be granted visitation rights." Section 3104,
subdivision (e) imposes an identical presumption in favor of the custodial parent. There
is no presumption in section 3102 but, as previously discussed, the presumption is
constitutionally required.



We reverse and remand for further proceedings consistent with this

opinion. Costs on appeal are awarded to appellant.
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We concur:
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